Introduction
Confronting issues interfacing intellectual property and competition in markets driven by high-technology industries has become a challenging task for regulators as also the courts across jurisdictions. The overarching aim of confirming consumer welfare along with encouraging innovation can be daunting in the absence of clear legal framework characterized by processual fairness.
This special issue brings together articles from scholars and practitioners of intellectual property and competition law that discuss how regulatory agencies and courts deal with issues at the interface of interface of intellectual property, competition and standardization of high technology products in India, United States of America, United Kingdom, China, South Korea and the European Union.
Standards declared by Standard Setting Organizations (SSOs) allow Standard Essential Patent (SEP) holders to negotiate licenses with implementers on fair, reasonable, and non-discriminatory (FRAND) terms and conditions. In most instances, innovators and implementers successfully negotiate licensing of SEPs. However, there have been several instances when disagreements have emerged over issues of, inter alia, appropriate base for assessing royalties, reducing ambiguities in FRAND terms and bundling of patents in licensing agreements. In some jurisdictions SEP holders have been granted exclusionary rights to seek injunctions against alleged infringers using the patented technology. Allowing the exercise of these rights without limitations has been viewed as endangering the efficiency of standard-setting and overall competition in the market. Should regulatory bodies such as the Competition agencies be empowered to impose restrictions on the rights of SEP holders to seek injunctions and similar remedies, and thereby regulate standard setting and innovation is debatable. Another prevalent view explores the role of Courts in enforcing FRAND-encumbered patent licenses. Accordingly, should Courts determine appropriateness of royalty base, and intervene in commercial and private negotiations to check alleged willful infringements of essential patents is similarly curious. As jurisdictional overlap becomes a serious impediment, another fear is that of overregulation. Overregulation may hinder the access, availability and affordability of important technologies, which is certainly not an intended aim of innovation characterized by standardization. The overall situation has resulted in a surge of litigation in various jurisdictions and also drawn the attention of competition regulators. Further, a lingering lack of consensus among scholars, industry experts and regulators regarding methods and techniques to resolve the situation has added to the confusion. With this background, we present a special issue where perspectives and global developments are presented at the interface of standardization, patent rights and competition concerns.
Background
This special issue highlights some of the contentious issues that have been debated in the last two decades. These include but are not limited to the rights of the SEP holders with respect to their patented technology in the ICT sector; the use of such technology by a licensee; antitrust authorities and orders pertaining to abuse of dominance and courts handling cases relating to infringement of patented technology. There have been additional issues in relation to the extraterritorial reach of antitrust authorities. Over time we see cooperation amongst them to ensure consistency in matters related to the use and misuse of SEPs having global repercussion. With respect to certain jurisdictions, challenges have begun to surface in the last decade or so. Some of these jurisdictions include India, China and South Korea. While the broad contours of the underlying issues have not changed, nonhomogeneous regulatory structures in these economies have added an additional dimension to the debates happening in recent times. In the background of heavy fines, SEP holders have mostly led the talks about procedural fairness and due process.
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Courts and regulatory authorities in these jurisdictions have come forth with some decisions and orders. The foundation of these decisions and orders has been set forth in the background of varying presence of SEP holders. For instance, in India there is no competing SEP holder in the ICT sector. The string of cases in the last 6 years or so only provide overall perspectives of implementers or manufacturers of mobile phones on one hand and SEP holders on the other. 2 While there is some guidance from the High Court of Delhi about handling SEP related matters, the Competition Commission of India (CCI) is yet to publish final orders on the complaints pertaining to abuse of dominance. In their prima facie orders the CCI has indicated abuse on the part of SEP holders. 3 Unlike the situation in India, Chinese SEPs holders in the ICT sector are competing with other SEP holders not only in China but in other jurisdictions as well. There have been major decisions delivered by the Court of Justice of the European Union (CJEU) and the Court in United Kingdom in recent times involving Chinese SEP holders. 4 These decisions have helped in shaping up the jurisprudence relating to SEP cases. The National Development and Reform Commission (NDRC) in China has also handed out an order finding abuse of dominance against one of the major SEP holders. 5 Similar to the NDRC, the Korea Fair Trade Commission (KFTC) has also singled out major SEP holders and found them abusing their dominant position. 6 As a part of this note we chiefly identify some of the emerging trends and complexities embedded in matters involving SEPs.
Role of antitrust/competition authorities
Although in India the Competition Commission of India (CCI) has not pronounced any final order as yet, the prima facie orders leading up to the detailed investigations would give us some guidance in cases involving SEPs. It has been suggested in all published orders that signing of a non-disclosure agreement (NDA) would facilitate towards establishing abuse of dominance.
7 Signing of an NDA and the importance of confidentiality while sharing patent related information have been touched upon in the recent CJEU judgement. It was asserted that NDA is a business reality and would amount to an accepted practice followed in this industry. 8 The CCI was also critical about the act of a SEP holder charging different royalty rates from licensees placed in similar positions. 9 The orders refer to the issue of royalty base and how it was justified to consider the patented technology as the base instead of the final selling price of a mobile phone.
10 Largely, all orders that were subsequently passed to the DG for detailed examination reasoned on similar grounds.
The NDRC in China was critical of the practice of portfolio licensing, while establishing the dominant position of the SEP holder in three markets (CDMA, WCDMA, and LTE).
11 NDRC order pointed to a case of abuse of dominance and suggested that the SEP holder was engaging in the process of tying up SEP with non-SEPs. 12 The order suggested that there were expired patents in the licensing portfolio. In the process, NRDC imposed a fine of $975 million dollars against the SEP holder.
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The KFTC similarly in their order suggested that in the 2G, 3G and 4G markets, the SEP holder was engaging in discriminatory licensing practices and the rebates granted to selected parties were conditional in nature.
14 These conditions put up by the SEP holder created a barrier for other competitors to enter these markets. Similar to NDRC, the KFTC imposed a heavy fine of $875 million dollars. 15 There has been a similar matter against the same SEP holder where a fine of $275 million dollars was imposed. This case, however, had been appealed before the Supreme Court of Korea. In a recent judgement, the CJEU dealt with the issue of quantum of fine. Back in 2009 the Commission had fined the SEP holder, which on appeal was upheld by the General Court of EU in 2014. 17 The Commission argued abuse of the dominance based on the alleged anti-competitive strategy adopted by the SEP holder. Early this month, the CJEU questioned the process followed by the Commission at the time of reaching to such conclusion.
18 CJEU while setting aside the judgement of the General Court suggested the Court to undergo a detailed analysis of the evidences provided by the SEP holder before establishing that rebates given by SEP holder were capable of restricting competition. 19 We see that antitrust authorities are at various stages in deciding matters relating to complaints concerning abuse of dominance. Therefore, this situation gives enough opportunity for the CCI to expand the scope of investigation and learn from other jurisdictions. It remains to be seen the grounds adopted by the CCI before pronouncing final orders in the pending cases.
Adjudication of SEP disputes
The Courts have so far decided matters ranging from patent infringement to the question of injunction in FRAND encumbered SEPs. Also, they have reflected upon critical issues like meaning associated with FRAND and the application of comparable licenses when it comes to setting up of royal rates. The issue of conduct of parties entering into a licensing agreement has been a major issue. The conduct of parties have led to the concepts of a willing and an unwilling licensee.
The High Court of Delhi was asked to decide on the jurisdiction of CCI when a patent infringement case under the law of patents (Patents Act, 1970) was pending in the civil court. The Court suggested that there is no conflict between the two Acts. By virtue of the Competition Act, the CCI can independently exercise its jurisdiction irrespective of a pending matter under the Patents Act. 20 The courts in India have been granting preliminary orders of injunction in SEP cases where the licensee has infringed the patented technology. 21 Under similar circumstances, CJEU provided us with certain guidelines in matters relating to injunctions in FRAND encumbered SEP cases. 22 These guidelines connect to the concept of a willing and an unwilling licensee and lay down certain expectations from the SEP holder and the licensee. In fact, the High Court of Delhi has already reflected upon the delaying tactics adopted by the licensee at the stage of negotiation. The Court while pronouncing the judgement was critical about the amount of time that the licensee had taken to finalize the rate of royalty. 23 In the recent CJEU judgement, the Court specifically looked at the conduct of the parties. Without touching upon the exact length of time invested towards the process of negotiation, the Court suggested that the commencement of the negotiation process would help in deciding the conduct of the parties and therefore, add up to the jurisprudence of a willing and an unwilling licensee. 24 This judgement also examined the procedural flaws in the steps taken by the Commission at the time of deciding abuse of dominance. Even the quantum of fine imposed was questioned by the CJEU on the ground of lack of detailed analysis of the evidence produced by the SEP holder.
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Other than the Courts and competition authorities there is a wide rift amongst academics on a various range of issues. This rift has added to the existing complexities that are already under consideration in various jurisdictions. There are serious disagreements so far as royalty base and royalty rates are concerned and there is no easy way to bridge this gap. 26 There is no consensus as to the understanding of what constitutes FRAND. 27 Further, there are raging debates on the point of injunctions surrounding FRAND encumbered SEPs and lack of evidence in identifying actual harm in alleged cases of abuse of dominance. 28 In recent times, in a number of jurisdictions we have come across multiple proceedings concerning alleged abuse of dominance against prominent SEP holders.
29 These actions raise the importance of considering the issues of due process and fairness in the overall antitrust framework in those jurisdictions.
There is an academic infancy in research at the interface of patents, competition and regulatory policy in India. However, in the past couple of years, interdisciplinary academic scholarship on this interface is being promoted by selected Indian academic institutions, including Jindal Initiative on Research in IP and 23 Id. Competition (JIRICO)/Jindal Global Law School and National Law University Delhi, who are more closely involved now than ever on these topical issues. In past 2 years, JIRICO at O.P. Jindal Global University has been instrumental in organising some of the largest and high-impact focused international workshops and academic conferences where, for the first time in India, frontline issues of IP policy, patent holdup and holdout in ICT, SEP licensing disputes and the role of competition agencies were deliberated actively by scholars, judges, policymakers, regulators, diplomats, practitioners, and industry experts together. These activities have not only triggered academic curiosity to address unresolved questions with evidence-based research, but also motivated us to devote an entire issue of the Jindal Global Law Review to this exciting theme of contemporary relevance.
Contributions
The first article co-authored by Anne-Layne Farrar and Koren W. Wong-Ervin focuses on Methodologies for Calculating FRAND Damages: An Economic and Comparative Analysis of the Case Law from China, the European Union, India, and the United States. Assessment of appropriate licensing terms for SEPs has not been an easy task in technology sectors that rely on technical standards that permeate across jurisdictions. This article combines analysis based on economics and on the expansive case law to date emanating from China (the Shenzhen Intermediate People's Court and the Guangdong Province High People's Court), Unites States (from the District Courts and from the United States Court of Appeals for the Federal Circuit), India (Delhi High Court) and in the European Union (by Courts of member states as well as the Court of Justice of the European Union). They find that consensus is emerging on the symmetrical nature of concerns around patent holdup and that relying on comparable licenses based on end-user device is crucial. Further, with respect to injunctions, Courts in India, China, and the UK have granted such relief on FRAND-assured SEPs, when needed to avoid holdout by implementers.
The next two articles explore different, but related, aspects of litigation and regulation of patents in the United States. Preston Moore in his article titled Negotiating And Litigating Intellectual Property: With And In Confidence discusses the legal procedures available in the United States to assure confidentiality of IP negotiations and litigation involving either collaborative or adversarial stakeholders. He addresses issues arising in the context of three commonly used approaches that are widely regarded as effective-sealing confidential material submitted to a court; Rule 408 of the U.S. Federal Rules of Evidence; and agreements, commonly labeled joint defense or common interest agreements, concluded among parties to such negotiation and litigation. He contends that there is no basis for expecting that the treatment of settlement negotiation evidence and arguments in relation to litigation will move in the direction of a more consistent, stable approach. The second article shifts the focus towards the United States antitrust law that is expressly applicable to trade involving foreign countries. Donald E. Knebel in his article, Extraterritorial Application of U.S. Antitrust Laws: Principles and Responses, starts with a discussion on decisions of US Courts that have concluded that antitrust laws do have a characteristic of extraterritoriality due to which they reach activities occurring outside the United States if they have an effect on commerce in the United States. The article goes on to elaborate on the retaliatory approach taken by some countries that have enacted laws that essentially seek to minimize the extraterritorial reach and impact of antitrust laws of the Unites States. He concludes that considerations of international comity and similar principles can affect the reach of laws of the United States and its enforcement agencies. This is followed by two articles that specifically discuss experience of Courts and antitrust agencies in matters pertaining to licensing of Standard Essential Patents ( In a case note written by Dipesh A. Jain on Substantial Determination of FRAND license terms and competition issues by U.K. High Court, he deconstructs the recent Unwired Planet v. Huawei decision in the United Kingdom. It is not only an English court's first FRAND decision, it is the first instance in Europe where a judge has directly addressed the question of what amounts to ''Fair, Reasonable and Non-Discriminatory'' terms of a SEP license. On the basis of reasoned judgments, the English High Court held that it has jurisdiction to determine as well as enforce FRAND commitment, and more importantly, held that there is only one set of license terms that are FRAND-compliant. In determining royalty rates for a worldwide license for valid, essential and infringed patents, the court highlighted the negotiation process by which a license is decided and, additionally, dealt with allegations of antitrust abuse. The case note suggests that this landmark decision is valuable for parties involved in current and future negotiations to finalize patent licenses that are the bedrock of ICT-intensive sectors.
Finally, in a special article on Data Exclusivity: A Tool to Sustain Market Monopoly, Srividhya Ragavan contributes to the existing literature that questions the use of patents as a means to incentivize and promote innovation across countries. The article focuses on data exclusivity as a tool enabling pharmaceutical industry players to sustain or help maintain the longevity of their market exclusivity and monopoly, consequently impacting access and availability of medicines in economies with high patient population. After an in-depth explanation of the concept, origins and implications of having enhanced term of test data exclusivity, the paper addresses controversial questions around requirements prescribed under Article 39 of World Trade Organisation's Multilateral Agreement on Trade Relates aspects of Intellectual Property Rights (TRIPS), with a special focus on India. In conclusion, the author highlights the need to be cautious in adding a more TRIPS Plus form of exclusivity that may not serve well for innovation in the longer run.
Conclusion
In conclusion, we are grateful to all the contributors of this special issue and thank them immensely. Given the enormity of market realities, the variance in the regulatory framework and the jurisprudence in the emerging area interfacing intellectual property and competition, and to allow for appreciation of global perspectives and contemporary debates, we have been intentional in curating the scholarly contributions dealing with the concerns in China, the European Union, India, South Korea, United Kingdom and the United States. We hope that this special issue contributes to the improved understanding of the regulatory application and scholarly observation with tentative lessons that can be learnt from the problems faced by these jurisdictions.
We also extend our gratitude to the reviewers for their time and expertise in offering constructive comments to finalize the articles during the pre-publication stage. Our thanks to the proof-readers and assistants for their efforts during the stage of polishing the articles for final publication. This journal volume is now a cohesive and nuanced deliberation on relevant global developments and perspectives concerning standardization, patent and competition issues. Therefore, we hope it makes for useful read and learning for all our readers.
